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FEDERAL ELECTION COMMISSION
999 B Street, N.W.

Washington, D.C. 20463

FIKST UKNERAL COUNSEL'S REPORT

COMPLAINANT:

RESPONDENTS:

RELEVANT STATUTES
AND REGULATIONS••

INTERNAL REPORTS CHECKED:

FEDERAL AGENCIES CHECKED:

V W^!IWW%^^V^W T^"

This matter orifti

71,'iON

MUR:5945
DATE COMPLAINT FILED: October 3, 2007
DATE OF NOTIFICATION: October 9, 2007
LAST RESPONSE RECEIVED: October 22, 2007
DATE ACTIVATED: November 6, 2007

1
STATUTE OF LIMITATIONS: April 14, 2012

Anthony Scannapieco, Jr.

Kieran Michael Lalor
Kieran Michael Lalor 2008 ft/a Kieran Michael

and Christine Chisholm, in her official capacity as
treasurer

2U.S.C.§431(2)
2U.S.C.§432(eXl)
2U.S.C.§433(a)
2U^.C.§434(aX2)
11 CF.R. § 100.72
11 CJJL5 100.131
11 CJP.R. § 101.1(a)
11C.FJL§104J

Disclosure Reports

None

nated with a <?^nfipi«inf filed by Anthony Scannapieco, Jr., alleging that

Kienm Michael Lalor and Kieran Michael Lalor 2008 fiVaKieran Michael Lalor 2008

rVmatMMiAvMl Rvnlnratnrv fVmmiiftM fftwi MfWnnniff*M^>\ vinlotMl tit* Rfuhml P1«w*tinm

Camoaim Act of 1971. as amended. Pine AcD by failing to reeister with tfie Commission once
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1 Lalor bffrUfift ft MfidiHafe for office, and by failing to file rftgiilflr disclosure icuorts thereafter.

2 Complsiiit at 1.

3 As discussed below, it sppesn that Lalor exceeded the scope of the "testing the waters"

4 exemption when he made severd statements mai

5 Aixoidingly, we recommend that the G^^

6 Ulor violated 2 U.S.C.§432(eXl) by felling to tmiely me his Sta^

7 becoming ft candidate on April 4, 2007; (2) find reason to beh* eve that Kieran Michael Lalor

8 2(X)8f?1c/aKieraiiMichadUor2(X)8CongressionaiB^loratoryC^^

9 Chishohn, inner official capacity as treasurer, violated 2 U.S.C Si 433(a) and 434(a)(2) by

10 ftiUng to timely file the Statement of Organization and quarteriy disclosure reports; and (3)

11 authorize conciu^onwim Kieran Michadl^

12 Michael Lalor 2008 Congressional Exploratory Committee, an^ Christine Chishohn, in her

13 official capadty as tivasiuv, prior to a finding of pro^

14 IL FACTUAL AN I. ANALYSIS

IS A. Factoal Background
16
17 Kieran Midiacl Iberia a onnUdate in the 2008 elo^on for Ac

18 in New York's l& Congressional District When me complaint was filed in October 2007,

19 Lalor had not filed any documents with me Commission. Lalor subsequently declared his

20 candidacy on November 25, 2007 and filed his Statement of Candidacy on December 7, 2007.

21 HU authorized committee, KiennNfichadUor 2008, ffledi^

22 that same date and med its 2007 Year-End Quarteriy Repc^OTjaimary 3 1, 2008.

23 The ctmiplaintaUeges two violations. Pint, it contends that Lalor violated the Act

24 lMe«mM iM fcilM tn filft a fitatiimiaifr of PanHirfary with tfia n«mmiMi«n Complamt at 2.
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1 Second, the con^laiotaUeges that the Co^^

2 Statement of Organization and qiiarteriydisc^ The complaint

3 points to four fiicts to support its allegations: (l)Lalor informed me media in April 2007 that he

4 had xaiirt more than $20,(XX)msui>port of h^

5 MJffiWinn of rtm Ar»»« r̂ tifranifin.n Kttitta JiiHiMtittg tfia* ¥.•!«•• •iirtwirî l̂

6 to serve as his principal canuiaign oonimittee; (3) Uor paid for an advertisement that appe^^

7 in toe New York State Conservative Party's 45A Annual Dinner Program on July 19,2007

8 (attached to the complaint MExhftitB)^ Old (4) a i^

9 was running for the RepubUcannommationm the 11^ IM^

10 U^r*s response contead^ that the (>mmittee« a 'lestn^

11 Response at 1. I l̂or points out mat at least two areas on every page of me D)^^

12 andeverypiece of the Committee's (xnrespondence contain the phrase *X>)ngre8sional

13 Exploratory Committee.'* In addition, Lalor states that every reporter who is covering New

14 York's l^Congresrional District was infonned mat Uu^

15 further notes that each article cited m the coniplamtinc

16 exploratory nature of me Committee.

17 Citing to 11C.FJL§ 100.72, Lalor argues mat he was m>t required to file a Statement of

18 Candidacy or any omer reports. Response at 2. I^dore^lains mat no reasonable reader of his

19 advertisement in the New York State (>nsenrative Party's program could construe h as anyti^^

20 other man exploring the feasibility of his candidacy. Fiulher.I^or explains that me recitation of

21 the Act's contribution mm'ts on his website is necessaiyb^

22 waters" inust be permissible under me Act 11 CJJL § 100.131. Finally, Lalor argues mat me

Tbo ooflopauit itticlici vtet ippciii to be AB cover and rinsjle pasjB of ftp pragiiin oortiiniHg Luor*!
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1 oompliint wig politically motivated, as Complainant endorsed a competing candidate and filed

2 the complaint days after Lator's Committee issu^

3 against Complaiiiant. Response at3.

4 B. Legal Analyiii

5 Under the Act, an individual becomes a '̂ îdate" when he or she has received or made

6 in exceas of $5,000 in contributions or expenditures. 2 U.S.C. § 431(2). However, the

7 Commission's regulations provide thrt

8 inchmift fintdff or payments made solely to dote""1^ whether •" individual should become a

9 candidate, 1 1 CJF.R. §§ 100.72(a) and 100.131(a). Permissible "testing the waters" activities

10 include, but are not limited to, conducting polls, miking tdephone calls, and traveling. Id. So

11 long as an individual is "testing the waters," he or ste

12

13 However, when an individual raises or spends more than $5,000 and engages in activities

14 itiHiMthig tfayj QQ of ^hg hflf decided to run for a particular office, the Mtestinft the waters"

15 exemption is no longer available. Examples of activities that indicate that an individual has

16 decided to become a candidate include, but are not limited to: (1) the individual uses general

17 public political advertising to publicize his or her intention to campaign for federal office; (2) the

18 individual raises funds in excess of what couM reasonably be expected to be used for exploratory

19 activities or undertakes activities designed to amass campaign funds that would be spent after he

20 or she becomes a candidate; (3) the individual makes or authorizes written or oral statements mat

21 refer to him or her as a candidate for a particular office; (4) the individual conducts activities in

22 ctosepioxinuty to the election or over a protracted

23 taken action to <nialiiy for the ballot under state law. 11GF.R.§{ 100.72(b) and 100.131(b).
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1 Achieving "candidate" status triggers registrant

2 ^•"'Kdiite fl"d Hf ^F Hr [rrinripal nmipaign ̂ mmittfft Within IS dayi of becoming a

3 candMate, the individual mutt file a Stateine^

4 designates the candidate'a principal campaign committee 2 U.S.C. ( 432(eXl); fee afao

5 llCFJL§101.1(a). The prindpalcanipaign committee must file a Statem^

6 no laterthan lOdays aftermecjaiklidatederignato 2 U.S.C. § 433(a). AUreportable

7 amounte from die begumn^^

8

9 wqiended prior to the reporting period. &e 11 C.F.R. §§ 104.3(a) and (b).

10 The Commission has previously considered what removes a candidate rromueMtesting

11 the waters" exemption. In previous matters, the Commission detennined that raising a

12 aigmficantamoum of contributions was not suffident by itself tow

13 believe. See. e.g., MUR 5703 (Rainville) (no reason to believe where committee raised

14 $100,000); MUR 5661 (Butler) (same); MUR 2710 (Judge Harvey Sloane) (no reason to believe

15 where committee raised $200,000). On the other hand, the Cornmission has considered

16 declaraticro of mtent to nm for office suffitiert See,

17 eg., MUR 5363 (Sharpton) (candidate pubKshed a book including statements such as "ft is on

18 these quah'ties that I am seeking me Pr^^

19 (Aronaohn) (candidate sent solicitation letter that included statements such as "But I have the

20 energy, the experience, and die detennination to win this race. And as evidenced by die attached

21 news article, I am ready to begmfighth^

22 next few weeks can help us prepare for this fi^agair^ Scott Ganett"; and ''We have come a

23 long way in just a tew short weeks. And wim your support, we can go me distance'1); and
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1 MUR 5251 (Rogen) (candidate reportedly said, ̂ wmrt to be yoiir congressman and need yw

2 h^tewintheM^rfafandfmMgeiMntjgiiia^

3 itatement,MI knew that I wiU effective

4 clottworidiujidsttioiidiipwilh

5 immediately wotk for the benefit of Colorado'').2

6 In the present matter, the complainant assem that Uor became a candidate when he

7 rmlmt* • «igpM«iMnt Miv̂ ipf of CTmpfljgff fifMlff fl"d "ffTI1* fffatemMiti that r»forr»d *n hiniMilf •« •

8 candidate for office. The Conmrittec'a 2007 Year-End Quarteriy Report disclosed $30,915 in

9 contributions received, an amount that wciiM not alone trigger candidate status based on

10 Commission precedent See, eg., MUR 5703 (Ramville). However, it does appear that Lalor

11 made statements referring to himself as a candidate and thus arguably take him outside of the

12 "testing uw waters" exemption.

13 Several particulariy strong statements are quoted m press articles, so^

14 not addressed m me coinplamt but arc included In April 2007,

15 when Lalor announced that he had raised $20,000 he reportedly state4*The early sur^xirt tor

16 mycoit^J&cyiscGiifiniialiOT

17 conservative.M David Paulsen,/ra^ Krf£>w^a//C/ki//e^c,PouCHOCBEPSffi JOURNAL, April 4,

18 MQ7I availahl* at http?//piww>mi2flflg-Mmi/ayMi h«ii htm (flfnphmriff uddffd). Several days

19 later, Co^grunona/Quart^piiblia^

20 meet, the more Fm encouraged that I am gomg to iiloî ^

2 SMONI^I MUR 5661 (Butler). TTiPcoiT^htfillnf^lfait Keith Butter dirtriby^

pllSja ftC UA SCBitB.*1 **^* î tiAi** <l̂ >a»il»̂  Miî lMaJ phn*iigpa|ilM «f Unliai •nlfc Kh fciialy Mia «Higr

t _ ____ --̂ '.1- «L_A » __ •-_-•- m ̂ ^^^^^^^^ t^ .
a DBwi JfUCIO IHBI nlBHIOBa IBBBBIBBB Dyl

Ibuad no rouon to bdieve tint Keith Butler or Us oammtteeviolitedaeAct
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1 take somethmg major -maybe die Mcood coming of Ronald Reagmm

2 me ofif track." Iraq Vet T()uts 'True Conservatism' in New York 19 Take Bart

3 YORK HMES/CQPOLITICS.OOM, April 10, TOM, available at

4 http^/wwwJanlxom/tnie_coniqTitiim.htm. Lilor echoed this statement in an interview that ia

5 referenced mte candidate's!^^

6 the 19*, I'm here to stay." Reaponae Exhibit A. Udor also compared himself to the current

7 Representative and said, "When an elected official -my only voice in the House-- gives up in

8 one of his first speeches, it's unconscionable. I can protect the people in this area and the people

9 in this country better man John HalL" QngBmaQ, Rep. Hall's Seat Sought Early By Potential

10 Republican Challenger Kieran Michael Lalor 'Exploring' 2008 Ran, reccAilaiihiie.com fiom the

11 Times HeraId-Re<x)rd(Mi(kU

12 http^/wwwJanl2008.ccfn/sought_earlyJitni. Several months later, when comparing himself to

13 MMttigr potential P^iihlifan Mnrfiilat^ T Jilnr rapMrtmlly ateted "My rflmpaign nf iiteay ami

14 solutions stands in stark contrast to Saul's carididacy of careruUycalcnilated issue avcidan^

15 Saul Stands Jar Nothing But the Bottom IAne% NORTHCOUNTYNEWS.GOM, September 21, 2007,

16 available at ht^^/www.kml2008.coin/Sa^_stands.htm.

17 Lalor's campaign material also contains a statement that appears to go beyond ^testing

18 the waters." The Committee's website and the advertisement placed in the July 19, 2007 New

19 York Conservative Party **fnnar program contain similar inhumation, including biographical

20 infonnan'on, photographs of me canoMdate, his positions on intt^ortant issues; and m^

21 ^enmMichadDJOT 2008 Congressional E^lorato^ Both also contain the

22 statement, *Wirn your helpi we can reclam

23 oin-vahies, not those of HoUywoodeh'tes and ul>eralextren^
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1 Lalor's statements regarding Ronald Rctgan, the cxdtcmcnt of voters to "embrace a true

2 conservative/* and so on tuggeitllirt

3 statements on which the ConmiissionhM In

4 particular, Lalor's quotation referenced ii^pra, "The more people I meet, the more I'm

5 encouraged ftat I am gomg to ultimate^

6 major -maybe the second coinmg of Ro^

7 suggests that barring an event mat will not occur (the secorxlconiing of Reagan), Lalor has made

8 the decision tO nm. Tti^ candidate ii«ad thU language MI f«uMMl neeaainM^ inftfridine; MI ^-mfljl

9 to the press about the exploratory nature of his campaign. See Response Exhibit A.

10 Lalor's statement "With your help, we can reclaim our seat in the House of

11 Representatives so it reflects our values" is similar to Rogers's statement "I know that I will

12 effectively serve your interests in Congress," as bom individuals claim that they wiU represent

13 their supporters* values and interests when dected, m contrast to potential candidates

14 to gauge public interest in a possible run. &*MUR5251. Lalor also referred to his "candidacy"

15 and "campaign of ideas and solutions." This language indicates that Lalor went beyond

16 deternraiiigtheieasibintyofm

17 Lalor's website and advertisements support the same conclusion. In soliciting the

18 public's help to "reclaim our seat in the House of Represem^ves,̂  Lalor indicated that he has

19 decided to seek the office. LikeAronsohn's statement "With your support, we can go the

20 distance,MUdor's statement ̂ 'm here to sUy,n suggests tn^

21 decision to nm and ism the raMuntU me election. See MUR 5693. Taken together, these

22 statements show mat Lalor was no longer "testing the waters.**



MURS94S
Fint Ocncnl ComiMl's Report

9

1 Later fintmideiMoneote of his candidacy for office on April 4,2007, when he also j
i

2 amwunced that he had raised $20,000, which su^

3 under the Act Accordingly, when Lalor became a "candidate,** he wai required to file a

4 Statement of Candidacy within 15 day* of that date (April 19,2007) and his Committee was

5 required to filet Statement of Ofganization within 10 day* ate

6 campaign committee (April 29,2007). The Committee was also required to file July and

7 October 2007 quarterly disclosure reports.3 The July 2007 report would have disclosed

8 $15,982.00 in receipts and $883.34 in disbursements; the October 2007 report would have

9 disclosed no receipts and $1,041.86 in disbursements. Accordingly, we recommend that the

10 Gramissronfiixl reason to beHeve that Kie^

11 not timely filing his Statement of Candidacy ate hemming a candidate on April 4,2007, and

12 Oat Kieran Michael Lalor 2008 fit/a KicranMk^l 1̂ *2008 Congressional

13 Committee and Christine Chishohn, in her official capacity as treasurer, violated 2 U.S.C.

14 §§ 433(a) and 434(aX2) by failing to timely file a Statement of Organization and quarterly

15 disclosure reports.

16 m. CONfn.T4TION

17 We recommend pre-probable came ooncilian'on in this matter because fiirmer
•

18 investigstumU rot necessary to establish™^

19

20

21

* The GonottM's fint (toclowie nport fflod vat d» 2007 Year-End Report, which diKlowd $30.915.00 in
voonpti aad S4,462.96 n <of"TB*fiipTif*a duuDSj flw period of Mvch 1,2007 thronah DBOBBBHT 31,2007.
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1 IV. RECOMMENDATIONS
2
3 1.
4
5
6
7 2.
8
9

10
11
12 3.
13
14
15
16
17 4.
18
19 5.
20
21 6.
22
23
24
25
26
27
28
29
30
31
32 < 1 L33 *>i-p-fa~l
34 Date1

35
36
37
38
39
40
41
42
43
44
45
46

Find reason to believe that Kieran Michael Lalor violated 2 U.S.C. § 432(eXO by
failing to timely file hig Statement of Candidacy after becoming a candidate on
April 4, 2007;

Find reason to believe mat Kienn Michael Lalor 2008 file/a Kieran Michael Lalor
2008 Congressional Exploratory Committee and Christine Chishohn, in her
official capacity as treasurer, violated 2 U.S.C. §§ 433(a) and 434(aX2) by failing

Authorize conciliation with Kieran Michael Lalor, Kienn Michael Lalor 2008
file/a Kieran Michael Lalor 2008 Congressional Exploratory Committee, and

probable cause to believe;

Approve the attached conciliation sizroement*

Approve the attached Factual and Legal Analysis; and

Approve the appropriate letters.

Thomasenia P. Duncan
General Counsel

Ann Marie Terzaken
Associate General Pnunoel fhr Enforcement

>e/ 23. 2C08 BY: S^wM^^M.L~X/-- K- A*A
KamlcenM.Guim '
Deputy Associate General Counsel

for Enforcement

Mark Allen
Acting Assistant General Counsel
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